2013 AND BEYOND DRAFTING ISSUES —16 WILL AND TRUST CLAUSES
TO ADDRESS OPPORTUNITY, UNCERTAINTY AND FLEXIBILITY
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Introduction and Explanation 1
Issue 1: The Marital Deduction Provisions 1
Clause 1A: Marital Share Outright to Surviving 3
Spouse.

Clause 1B: Marital Share Outright to Surviving

Spouse with Disclaimer Path to a Trust for the Benefit 4
of the Surviving Spouse for Life; then to Children in

Three Increments at Ages 25, 30 and 35.

Clause 1C: Allow the Executor to Exercise Discretion

to Determine the Optimal Funding of the Marital and 3
Credit Shelter Portions of the Estate. The So-Called

“Clayton QTIP Clause”.

Clause 1D: Marital Deduction Share Using General 9
Power of Appointment Trust.

Clause 1E: Marital Share Using Qualified Terminable 11

Interest Property Trust (QTIP Trust).

Issue 2: The Credit Shelter Trust Provisions (aka
By-Pass Trust; aka Unified Credit Trust, aka 14
Exemption Equivalent Trust).

Clause 2A: Create the Credit Shelter Trust for the
Exclusive Benefit of the Surviving Spouse While 15
Alive, with Remainder to Children.

Clause 2B: Create the Credit Shelter Trust for the
Benefit of the Family Group Including the Surviving
Spouse and the Children of the Testator —
Distributions in the Discretion of the Trustee.

17

Clause 2C: Create the Credit Shelter Share for the
Benefit of the Children — Outright if Age 35;
Otherwise in Trust until the Children Reach 19
Designated Ages — 3 Increments of Principal
Payments.




Clause 2D: Create the Credit Shelter Share for the
Benefit of the Children — Outright Distributions to
Children.

22

Clause 2E: Impose a Limit (Maximum) on the Credit
Shelter Gift and a Minimum on the Marital Deduction
Funding to Assure a “Reasonable” Division between
the Two Shares of the Estate.
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Issue 3: Portability Provisions.

24

Clause 3A: Portability of the Deceased Spousal
Unused Exemption — Mandatory Election by the
Executor (or Personal Representative) of a Will

25

Clause 3B: Portability of the Deceased Spousal
Unused Exemption — Mandatory Election by the
Trustee of a Trust
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Clause 3C: Portability of the Deceased Spousal
Unused Exemption —Discretionary Election by the
Executor (or Personal Representative) of a Will

27

Clause 3D: Portability of the Deceased Spousal
Unused Exemption —Discretionary Election by the
Trustee of a Trust

27

Issue 4: Generation-SKkipping Transfers

28

Clause 4A: GST Marital and Family Trust Provisions,
Including Reverse  QTIP Language, and
Administrative Provisions
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DISCLAIMER

38

Bonus: 2012 Estate and Tax Client Planning
Letter
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